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MOST RECENT PETITIONS FOR CERT. FILED 
CASE/DOCKET 

NO./LOWER 

COURT 

CITATION 

ISSUE DATE 

FILED 
COMMENTS 

Durant v. District of 
Columbia, 17-1402, 875 
F.3d 685 (D.C. Cir.) 

Employment & Labor: (1) In light of the fractured decision in Celotex Corp. 

v. Catrett, 477 U.S. 317 (1986), and the conflicting circuit approaches 
regarding summary-judgment practice that it has generated, what is a 
movant's burden of production to obtain summary judgment under Fed. R. 
Civ. P. 56 when the movant doesn't bear the burden of proof on the merits 
of a claim; (2) For purposes of defeating a summary-judgment motion on a 
retaliation claim under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000e-3(a), is a showing of temporal proximity between an employee's 
protected conduct (such as the filing of a lawsuit against an employer) and 
an employer's adverse employment decision (such as terminating the 
employee's job) sufficient to create a genuine issue that any proffered 
legitimate reasons by the employer for the adverse employment decision 
are a “pretext” for retaliation 

4/9/18  

Gerawan Farming Inc. 
v. Agric. Labor Relations 
Bd., 17-1375, 405 P.3d 
1087 (Cal.) 

Employment & Labor: May the state of California impose a contract on one 
private employer and its employees through non-consensual, compulsory 
arbitration, thereby abrogating the workers’ rights to determine their own 
bargaining representative, without violating the due process and equal 
protection clauses of the 14th Amendment 

3/28/18  

Amicus cases = yellow highlight 

Petitions scheduled for conference – green highlight 
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GRANTED 
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Janus v. American 

Federation of State, 
County, and Municipal 
Employees Council 31, 
16-1466, 851 F.3d 746 (7th 
Cir.) 

Employment & Labor: (1) Whether Abood v. Detroit Board of Education should be 

overruled and public-sector “agency shop” arrangements invalidated under the First 
Amendment; and (2) whether it violates the First Amendment to require that public 
employees affirmatively object to subsidizing nonchargeable speech by public-sector 
unions, rather than requiring that employees affirmatively consent to subsidizing such 
speech 

9/28/17 2/26/17 

http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
https://supreme.justia.com/cases/federal/us/431/209/case.html
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 Mount Lemmon Fire Dist. 

v. Guido, 17-587, 859 F.3d 

1168 (9th Cir.) 

  Employment & Labor: Does the Age Discrimination in Employment Act's 20-employee 

minimum that applies to private employers also apply to political subdivisions of a state, 
as the Sixth, Seventh, Eighth, and Tenth circuits have held, or does it apply instead to 
all state political subdivisions of any size, as the ninth circuit held in this case 

  2/26/18  TBA 

 South Dakota v. Wayfair, 
Inc., 17-494, 901 N.W.2d 
754 (S.D.) 

  Finance: Should the U.S. Supreme Court abrogate the sales-tax-only, physical-presence 
requirement affirmed in Quill Corp. v. North Dakota, 504 U.S. 298 (1992) 

  1/12/18  4/17/18 



 

 

REVIEW DENIED 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE DATE 

DENIED 
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Tagami v. City of Chicago, 
17-1293, 875 F.3d 375 (7th 
Cir.) 
 

Legal System: (1) Should the court resolve the conflict between the circuits about 

whether conduct must convey a “particularized message” to be “expressive conduct” 
protected by the First Amendment; (2) Should the court resolve the conflict between 
the circuits about whether morality interests can sustain a law from constitutional 
challenge after Lawrence v. Texas, 539 U.S. 558 (2003); (3) Can the naked assertion 
that a law furthers “traditional moral norms and public order” satisfy the heightened 
standards of review for laws that infringe on speech and treat men and women 
differently 

4/16/18  

Wilson v. Hawaii, 17-
1199, unpublished (9th 
Cir.) 

Employment & Labor: (1) Is the order granting the state of Hawaii's motion for summary 
judgment sufficient to show as a material fact the connection between protected activity 
and the adverse employment action? (2) Did the employer act discriminatorily by abusing 
their managerial discretion in terminating petitioner without just and proper cause? (3) 
Can a retaliatory adverse employment action be an intentional tort as a means to hurt 
and cause loss of property? (4) Does targeting a person and family members by the 
police violate the Fourth Amendment 

4/16/18  

Bridges v. Empire 
Scaffold, LLC, 17-1118, 
875 F.3d 222 (5th Cir.) 

Employment & Labor: 1) Was the U.S. Court of Appeals for the Fifth Circuit correct in 
holding that Integrity Staffing Sols, Inc. v. Busk, 83 U.S.L.W. 4013, 2014 BL 344253 
(2014) overruled Skidmore v. Swift & Co., 323 U.S. 126 (1944) and abrogated the 
“engaged to wait doctrine”; (2) What test applies to resolve the conflict whether pre- shift 
“wait time” at the worksite is hours worked: (i) the Busk integral and indispensable test 
applied by the Fifth Circuit panel (i.e., whether the wait time is an intrinsic part of the 
employee's work), or (ii) the Skidmore/Armour engaged to wait/waiting to be engaged 
predominant benefit test adopted and currently enforced by the U.S. Department of Labor 
and other circuits? 93) Did the lower courts err in granting and affirming summary 
judgment by failing to apply the “predominant benefit test” in determining whether the 
petitioners were “engaged to wait” during their pre-shift wait time at the worksight 

4/16/18  

New England Reg'l 
Council of Carpenters v. 
Conn. Ironworkers 
Emp'rs Ass'n, 17-933, 
869 F.3d 92 (2d Cir.) 

Employment & Labor: (1) Did the Second Circuit Court of Appeals err by ruling, contrary 
to other federal courts of appeal, that subcontracting agreements between employers and 
a labor union permitted by the construction industry exception to 29 U.S.C. 
§ 158(e), enacted to allow construction industry collective bargaining, do not qualify for 
the implicit exemption to antitrust? (2) Did the Second Circuit Court of Appeals err when 
it ruled that a violation of labor law removes a labor union's conduct from shelter under 
the implicit exemption for antitrust violations? (3) Did the Second Circuit Court of Appeals 
err by ruling that work assignments are not mandatory subjects of bargaining, in conflict 
with other federal courts of appeal? (4) Did the Second Circuit Court of Appeals err in 
assuming, contrary to this Court's precedent, that labor unions have antitrust standing to 
sue other labor unions for their union members’ lost employment opportunities in the 
labor market 

4/16/18  
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 McDaniel v. Purdue, 17-
1334, unpublished (D.C. 
Cir.) 

 Employment & Labor: (1) Did the court of appeals err by affirming summary judgment 

for the employer in this employment discrimination suit when the plaintiff proffered 
evidence showing the supervisor who fired him had previously signaled her race and sex 
discrimination animus by telling him he was “acting white” and should “stop acting 
white,” and lied under oath to deny that she even made the firing decision; (2) Did the 
appeals court err by deeming the firing supervisor's statements as “stray remarks” and 
thus irrelevant to the lawsuit and therefore not evidence of the employer's lack of 
credence that would suggest the employer's explanation was pretextual; (3) Did the 
appeals court err by minimizing the firing supervisor's sworn denial of having made the 
decision to fire the plaintiff, treating the supervisor's later–recanted lie as irrelevant to a 
showing that the employer's stated reasons for firing plaintiff were unworthy of 
credence and pretextual; (4) Did the appeals court employ a piecemeal analysis of the 
plaintiff's evidence, using the “stray remarks” doctrine and “temporal proximity” notions 
as “shortcuts” to summarily terminate the plaintiff's lawsuit before trial, in violation of 
the letter and spirit of Reeves v. Sanderson Plumbing Products, 530 U.S. 133 (2000) 

3/19/18  

 Ogunsalu v. California, 
17-1333, unpublished 
(Cal. Super. Ct. App. Div.) 

 Legal System: When a middle school teacher complains with emails and texts 
containing profanity to his principal and school district that he was wrongly fired and 
asking for his job back, does charging him criminally with a misdemeanor annoyance 
law violate his right to petition government to redress a wrong under the First 

Amendment 

3/19/18  

 Milione v. City Univ. of 
N.Y., 17-1282, 153 
A.D.3d 807 (N.Y. Sup. Ct. 
App. Div.) 

 Employment & Labor: Is the New York City Human Rights Law subverted and 

petitioner's right to recover for workplace discrimination based on national origin 
unfairly extinguished when he is collaterally estopped from making these claims in state 
court because a federal court had earlier denied him relief under Title VII even though 
he raised different claims in State court and the NYCHRL has far broader and more 
employee-friendly standards for recovery than Title VII 

3/10/18  

 Bd. of School Trustees 
of Madison Consol. 
Schools v. Elliott, 17-
1259, 876 F.3d 926 (7th 
Cir.) 

 Employment & Labor: May the state of Indiana and its public schools, consistent with 
the contract clause of the U.S. Constitution, prefer higher-performing but untenured 
teachers over lower-rated teachers who reached tenure before the preference law was 
enacted 

3/5/18 Legal Clips summary of Seventh 
Circuit panel opinion available at 
https://www.nsba.org/legalclips/2
018/01/02/seventh-circuit-panel-
rules-indiana-law-retroactively-
stripping-already 

  
 Multnomah Cty. v. 

Updike, 17-1222, 870 
F.3d 939 (9th Cir.) 

 Special Education & Disabilities: Is the level of discriminatory intent required to award 

compensatory damages under the ADA and § 504 “discriminatory animus,” as three 
circuits have held, or “deliberate indifference,” as five circuits have held, and can the 
provision of an effective accommodation amount to discriminatory intent 

2/26/18  

https://www.nsba.org/legalclips/2018/01/02/seventh-circuit-panel-rules-indiana-law-retroactively-stripping-already
https://www.nsba.org/legalclips/2018/01/02/seventh-circuit-panel-rules-indiana-law-retroactively-stripping-already
https://www.nsba.org/legalclips/2018/01/02/seventh-circuit-panel-rules-indiana-law-retroactively-stripping-already
https://www.nsba.org/legalclips/2018/01/02/seventh-circuit-panel-rules-indiana-law-retroactively-stripping-already
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 Laul v. Los Alamos Nat'l 
Labs., 17-1197, 2017 BL 

378936 (10th Cir.) 

 Employment & Labor: (1) Does summary judgment in an employment case that utilized 
the byzantine edifice of employment discrimination law that is the burden-shifting test 
under McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), deprive a plaintiff of her 
Seventh Amendment right to make her case to a jury where the facts on every point of 
the legal test for intent are disputed and the court itself weighs conflicting inferences 
about the employer's intent; (2) Does the byzantine edifice of employment 
discrimination law that is the McDonnell Douglas framework even meaningfully apply 
after Desert Palace Inc. v. Costa, 539 U.S. 90 (2003), where each party espouses 
multiple motives 

2/20/18  

 Luce v. Town of 

Campbell, 17-1186, 872 
F.3d 512 (7th Cir.) 

 Legal System: Does a time, place, and manner restriction forbidding speech on the 

public sidewalk of a highway overpass have to be based on objective evidence, or does 
the First Amendment only require that a municipality offer a subjective basis for its 
speech restriction without evidentiary support 

2/20/18  

 Bolton v. City of 
Hattiesburg, Miss., 17-
1155, 701 Fed. Appx. 370 
(5th Cir.) 

 Employment & Labor: (1) Should the U.S. Supreme Court resolve the 5-3 circuit court 
split as to whether the rule in United States Postal Service Board of Governors v. 
Aikens, 460 U.S. 711 (1983) should apply to discrimination cases at summary 
judgment; (2) Should the U.S. Supreme Court resolve the circuit court split as to what 
difference in qualifications an employee must show to provide evidence of pretext; (3) 
Did the petitioner provide evidence of discrimination 

2/7/18  

 Carnicella v. Mercy Hosp., 

17-987, 168 A.3d 768 (Me.) 
 Employment & Labor: Does the Maine Human Rights Act, as interpreted by the Maine 

Supreme Judicial Court in this case, violate the equal protection clause of the U.S. 
Constitution 

11/17/17    
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 Bustillo-Formoso v. 

Million Air San Juan 
Corp., 17-895, 691 Fed. 
Appx. 1 (1st Cir.) 

 Employment & Labor: (1) Did the First Circuit err in allowing the grounding, referral and 

termination of petitioner; (2) Do claims for general emotional damages constitute 
“direct” threats of “significant” harm; (3) Does the First Circuit's decision trump the 
objective inquiry standard followed by the other circuits when evaluating the “business 
necessity” prong of 42 U.S.C. §12112(d)(4)(A); (4) Does the opinion trump the exam 
limitations and burden of proof imposed by 42 U.S.C. §12112(d)(4)? (5) Ultimately, will 
employers of pilots be forced to ground a pilot who claims “garden-variety” emotional 
damages? (6) Will employees in similar sensitive positions, and their employers, be 
similarly affected 

12/5/17  

 Martin v. Ak Steel Corp., 

17-774, unpublished (6th 
Cir.) 

 Employment & Labor: (1) Do the lower Courts time barred rulings negate Section 301 of 

the Labor Management Relations Act? (2) Did the lower Courts set a new and untenable 
high standard in regard to providing a breach of duty of fair representation? (3) Does a 
clause within the collective bargaining agreement amount to collusion? 

11/15/17  

 Kirk v. Invesco, Ltd., 17- 
762, unpublished (5th Cir.) 

 Employment & Labor: Can an employee meet the burden to produce sufficient evidence 
to show the amount and extent of work when the employer has failed to keep legally 
required records by testifying from personal knowledge as to the number of overtime 
hours he or she worked, or is the employee's testimony insufficient unless 
“substantiated by additional evidence” 

11/15/17  

 March v. Mills, 17-689, 
867 F.3d 46 (1st Cir.) 

 Legal System: Does a noise provision that restricts speech based on the purpose the 
speaker has in making the noise constitute a content-based restriction on speech under 
this Court's ruling in Reed v. Town of Gilbert, 83 U.S.L.W. 4444, 2015 BL 193925 (U.S. 
June 18, 2015) 

11/6/17  

 Rowan County v. Lund, 

17-565, 863 F.3d 268 (4th 
Cir.) 

 Legal System: Does the legislative prayer delivered by legislators comport with Town of 

Greece v. Galloway, 82 U.S.L.W. 4334, 2014 BL 124245 (U.S. July 14, 2014), 
and Marsh v. Chambers, 463 U.S. 783 (1983), as the en banc U.S. Court of Appeals for 
the Sixth Circuit had held, or doesn't it, as the en banc U.S. Court of Appeals for the 
Fourth Circuit has held 

10/12/17  

 Benisek v. Lamone, 17- 

333, 2017 BL 297758 
(D.Md.) 

 Legal System: (1) Did the majority err in holding that, to establish an actual concrete 

injury in a First Amendment retaliation challenge to a partisan gerrymander, a plaintiff 
must prove that the gerrymander has dictated and will continue to dictate the outcome 
of every election held in the district under the gerrymandered map; (2) Did the majority 
err in holding that the Mt. Health burden-shifting framework is inapplicable to First 
Amendment retaliation challenges to partisan gerrymanders; (3) Regardless of the 
applicable legal standards, did the majority err in holding that the present record does 
not permit a finding that the 2011 gerrymander was a but-for-cause of the Democratic 
victories in the district in 2012, 2014, or 2016 

8/1/17  

 E.I. Du Pont de Nemours 
& Co. v. Smiley, 16-1189, 
839 F.3d 325 (3d Cir.) 

 Employment & Labor: (1) Does the Fair Labor Standards Act prohibit an employer from 
using compensation paid to employees for non-compensable bona fide meal breaks that 
it included in their regular rate of pay as a credit against compensation owed for work 
time; (2) Is an agency's interpretation of a statute advanced for the first time in 
litigation entitled to Skidmore v. Swift & Co., 323 U.S. 134 (1944) deference 

3/30/17  
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 United Healthcare Servs. 
Inc. v. Riederer, 16-996, 
unpublished (7th Cir.) 

 Employment & Labor: Is an agreement that requires an employer and an employee to 
resolve employment-related disputes through individual arbitration, and waive class and 
collective proceedings, enforceable under the Federal Arbitration Act, notwithstanding 
the provisions of the National Labor Relations Act 

2/13/17  

 NLRB v. SF Markets LLC, 

16-801, unpublished (5th 
Cir.) 

 Employment & Labor: Are arbitration agreements with individual employees that bar 

them from pursuing work-related clams on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 
activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

12/22/16  

 NLRB v. PJ Cheese Inc., 

16-800, 2016 BL 225053 
(5th Cir.) 

 Employment & Labor: Are arbitration agreements with individual employees that bar 

them from pursuing work-related clams on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 
activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

12/22/16  

 Sanders v. 24 Hour 

Fitness USA, Inc., 16-701, 
2016 BL 229211 (5th Cir.) 

 Employment & Labor: (1) Is a provision in an employment arbitration agreement that 

prohibits employees from seeking adjudication of any work-related claim on a class, 
collective, joint, or representative basis in any forum invalid and unenforceable under 
Sections 2 and 3 of the Norris-LaGuardia Act, 29 U.S.C. §§102, 103, and Sections 7 and 
8(a)(1) of the National Labor Relations Act, 29 U.S.C. §§157, 158(a)(1), because it 
“interfere[s]” with the employees’ statutory right “to engage in . . . concerted activities 
for the purpose of . . . mutual aid or protection”; (2) Is such a provision, if otherwise 
unlawful, rendered lawful by permitting employees a time-limited pre-dispute 
opportunity to opt-out of the default employment arbitration agreement 

11/22/16  

 NLRB v. 24 Hour Fitness 
USA, Inc., 16-689, 2016 BL 
229211 (5th Cir.) 

 Employment & Labor: Are arbitration agreements with individual employees that bar 
them from pursuing work-related claims on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 
activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

11/23/16  

 Patterson v. Raymours 

Furniture Co., 16-388, 
2016 BL 287695 (2d Cir.) 

Employment & Labor: Is a provision in an employment arbitration agreement that 

prohibits employees from seeking adjudication of any work-related claim on a class, 
collective, joint or representative basis in any forum invalid and unenforceable under 
Sections 2 and 3 of the Norris-LaGuardia Act, 29 U.S.C. §§102, 103 and Sections 7 and 
8(a)(1) of the National Labor Relations Act, 29 U.S.C. §§157, 158(a)(1), because it 
“interfere[s]” with the employees’ statutory right “to engage in ... concerted activities 
for the purpose of ... mutual aid or protection” 

9/22/16 Stipulation of Dismissal of Writ of 

Certiorari of Raymours Furniture Co. 
not accepted for filing. (April 12, 
2018) 
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 Wynn Las Vegas, LLC v. 

Cesarz, 16-163, 816 F.3d 
1080 (9th Cir.) 

Employment & Labor: (1) Does the Fair Labor Standards Act impose restrictions, 

enforceable in private suits, on tip-pooling arrangements by employers who don't seek 
to count tips toward their minimum wage obligations; (2) Did the U.S. Court of Appeals 
for the Ninth Circuit err in holding that a federal agency purporting to implement a 
statute may create entitlements and requirements that the statute doesn't, so long as 
the statute doesn't expressly prohibit the agency's regulation 

8/1/16  
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